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Perhaps fundamental t o  an examination of the position of the Nat- 

ional Aeronautics and Space Agency (hereinafter "N.A.S.A.") as a po- 

ten t ia l  tortfeasor is a brief inquiry in to  the general history of the 

United States  and i t s  agencies as party defendants. 

portance i n  such situations is  the doctrine o f  sovereign imnunity, t ha t  

i s ,  the theory tha t  the State i s  immune from c i v i l  suits by private 

party 1 i ti  gants . 

O f  primary i m -  

The doctrine of  sovereign imnunity was clearly a par t  of American 

jurisprudence a t  one time: 

was n o t  possible t o  b r i n g  s u i t  against the United States without gov- 

ernmental permission, and the introduction in to  congress o f  numerous 

private bi l ls  seeking such permission was a cumbersome procedure. 

remedy, obviously, was t o  pass blanket legislation permitting s u i t  t o  

be brought by a specified class of p la in t i f f s  without individual grants 

o f  permission. 

complaints against the United States based on any law or  contract. 

Imnuni ty was further waived i n  1887 by the Tucker a c t ,  which granted 

the Distr ic t  courts jurisdiction concurrent w i t h  the Court o f  Claims i 7  

cases not exceeding $10,000. 

inapplicable i n  cases sounding i n  T o r t ,  

rule i n  a case l a t e r  brought  under the Tucker act .  

vestiges of the theory s t i l l  remain. I t  

The 

The Cour t  of Claims was established i n  1885 t o  hear 
1 

2 
The Supreme Court found the 1855 a c t  

3 
and emphatically h e l d  t o  this 

4 
Congress d i d  grant 

t o r t  jur isdict ion for  such s i tuat ions as actions against  the Government 
5 6 - 

fo r  patent infringement and maritime torts, and agency heads received 
7 

limited authority t o  s e t t l e  claims. 
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T h i s  legislation d i d  l i t t l e  t o  stem the flood of private b i l l s  in- 

troduced into Congress: 

were introduced. 

legislation i n  1929, 1940, and 1942, b u t  w i t h o u t  success. 

1946, Congress passed the Federal Torts Claims Act 

which purports  t o  apply t o  "wrongful or negligent" conduct o f  any of f icer  or 

agent of the United States.  There are ,  however, sane rather troublesome 

limitations on the act ,  not the  l eas t  of which i s  the "discretionary 

function" clause. 

he1 d 

In t h e  74th.and 75th Congress, over 2,300 claims 
8 

Congress d i d  attempt t o  pass some s o r t  of t o r t  claim 

Finally, i n  
9 

10 
(hereinafter F.T.C.A.) 

11 
The Supreme Cour t ,  i n  applying this exclusion, has 

' I . . .  t h a t  t h e  discretionary functions or duty ... 
cannot form the basis for su i t  under the Torts 
Claims Act includes more t h a n  the i n i t i a t i o n  
of programs and  ac t iv i t ies .  I t  a l so  includes 
determinations made by executives or  adminis- 
t ra tors  i n  establ ishi ng plans , speci f i  cati  ons , 
or schedules of operations. 
room fo r  poZicy j udpzn t  and decision, there 12 
i s  discretion." (emphasis supplied). 

Where there i s  

I t  is n o t  unlikely tha t  a substantial portion o f  the Space Agency's a c t i v i t i e s  

could be excluded from the a c t  under this interpretation of the "discretionary 

function" limitation. 

The Supreme Court may have retreated somewhat f r m  i t s  s t r i c t  i n -  

terpretation of the "discretionary function'' clause. 

mitted recovery against the United States where federal firemen permitted 

a forest  f i r e  to  spread. The steps taken (or n o t  taken) to  contain the 

f i r e  were apparently a matter of  discretion t o  some extent,  b u t  the Cour t  

seems t o  base i t s  decision on want of due care i n  the exercise of t h a t  d i s -  

cretion. 

could we1 1 have been found negligent. 

In 1957 the court per- 

13 

I t  should be noted, however, t h a t  the conduct of the f i r e  fighters 
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In a l a t e r  case the Supreme Cour t  held the United States l iable  

for the death of a workman even t h o u g h  the t r ia l  court had n o t  found neg- 

ligence, where there was a s ta te  s ta tu te  imposing a high degree of care on 

employers. 

b u t  is important f o r  another reason. 

that  recovery may be had against the United States even where there is no 

showing of common-law "negligent o r  wrongful  conduct." 

14 
The case did n o t  turn upon the "discretionary function" issue,  

I f  i t  is i n  f ac t  good law i t  indicates 

I t  i s  against this  historical background t h a t  the legal position 

taken by the space agency should be viewed. 

will concentrate primarily on what N.A.S.A. considers t h a t  position t o  be, 

while a lso emphasizing the legal jus t i f ica t ion  o r  lack thereof for  such a 

position. 

The remainder o f  this study 

There are ,  perhaps, two d i s t inc t  classes of incidents t h a t  a claimant 

might attempt t o  hold N.A.S.A. responsible for. 

Pact-tYPe damage, where Some material object actually lands on claimant's 

property. The second type includes non-impact in jur ies  such as sound and 

vibration damage. 

be relatively simple t o  show who i s  responsible for  thetrespass. When the 

alleged cause of the damage i s  vibration, however, i t  may be somewhat more 

d i f f i cu l t  t o  establish proximate cause, l e t  alone legal responsibility. A 

claimant who is able t o  p o i n t  t o  sections of a booster engine protruding from 

the remainder of his house has a f a i r ly  appealing case; however, one who con- 

tends t h a t  the cracks i n  his walls appeared as a rocket flevi overhead i s  less 

l ikely t o  convince a t r i e s  of fact t h a t  N.A.S.A. o u g h t  t o  be held responsible 

for those cracks. 

ponsibil i ty for  damage from rocks and debris cast  upon the land o f  others 

and responsibility for  damage caused by odors,  noise, and vibration. 

The f i r s t  o f  these i s  i m -  

In si tuations where an object actually impacts, i t  should 

In theory, a t  l ea s t ,  there i s  no dist inction between res- 

15 
Gie 
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can expect, however, t h a t  those deciding the merits o f  a claim may overlook 

this  b i t  of legal sophistication. 

In the event that  a private party i s  injured t h r o u g h  the ac t iv i t i e s  

o f  N.A.S.A. there are several ways he might col lect  from the United States ,  

regardless of the nature o f  t h e  claim. 

court judgment m i g h t  be obtained under the F.T.C.A. 

trend of court decisions away from applying governmental immunity t o  dis- 

cretionary function s i tuat ions,  the possibi l i ty  of such a recovery should 

no t  be ruled out.  

w i t h o u t  p r io r  approval o f  the Attorney General i f  the claim meets the stan- 

dards of the F.T.C.A. Obviously, lack of certainty as t o  the ava i lab i l i ty  

of remedies under the Torts Claims Act w i  11- severely l imit  settlements under 

this provision. 

of the National Aeronautics and  Space Act 

up t o  $5,000 i f  "meritorious." N.A.S.A. interprets t h i s  provision t o  mean 

t h a t  "a claim may be se t t led  and paid under th i s  authority even t h o u g h  the 

United States could not  be held legally l iable  t o  the claimant."18 This 

would indicate t h a t  N.A.S.A. can b2 expected t o  pay a t  l eas t  some claims t h a t  

do n o t  meet the requirements of the Torts Claims Act, b u t  because o f  the 

scarcity of claims t h a t  have arisen involving impact type damage, i t  i s  i m -  

possible t o  s t a t e  any definite rule. 

claims are the ones most likely t o  be paid. 

I t  i s  possible, of course, t h a t  a 

In the l ight  of the 

Furthermore, i t  i s  possible to  s e t t l e  claims up t o  $25,000 

16 

Difficult ies under the F.T.C.A. can be avoided by a provision 

which permits settlement o f  claims 
17 

I t  does appear, t h o u g h ,  t h a t  impact 

In non-impact si tuations,  such as those involving damage a1 legedly 

caused by sound and vibration, N.A.S.A. does have a f a i r l y  well defined policy: 

These claims are generally refused on any one of a number of grounds.  

not uncommon for  the primary and perhaps only investigation of the incident 

t o  be made by N.A.S.A. engineers. As may be expected, the reports general11 

I t  i s  
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suggest that  the t e s t s  were conducted propderly, and n o  damage could have 

occurred unless the property was a1 ready i n  a seriously weakened condi t i  on. 

I t  is  n o t  easy for a private claimant t o  refute th i s  s o r t  of expert testimony: 

there are not enough experts in the f ie ld  of acoustical damage from rocket 

blasts  t o  go around. 

ernment engineers are the basis for rejecting a claim are not uncommon 

Unfortunately, si tuations i n  which the reports of gov- 
79 
, and 

one can only speculate whether the engineer who finds t h a t  the claim is  w i t h -  

out merit is the same man who, prior t o  the t e s t ,  predicted that no damage 

would occur. 

N.A.S.A. o f f ic ia l s  admit that  i n  many situations rocket vibrations 

could indeed have been the cause of the injury complained of. B u t  they p o i n t  

out that  a myriad of other factors could also have been the cause. In many 

cases there is no evidence other t h a n  claimant's unsupported statement, and 

N.A.S.A. off ic ia l s  consider this t o  be insuff ic ient  evidence on which t o  base 
20 

a claim. Where claimant says he f e l t  the house shake and saw cracks appear 

dur ing  a t e s t ,  N.A.S .A. ' s  response is  that  "He may be mistaken; o r  he may be 
21 

lyi ng . I' 
N.A.S.A. policy regarding vibration damage claims appears quite 

specific:  

"Property dunage claims a r i s i n g  from N.A.S.A 
rocket engine tes ts  should be denied, even t h o u g h  the 
t e s t s  have been a cause of the claimed damage, i f  ( i )  
the principle cause o f  the damage was the extraordinary 
condition or  nature of the property, and ( i i )  the 
claimant has no cause o f  action under the Federal Torts 22 
C1 aims Act. I' 

A s  noted above, the typical damage claim may be found inef f ic ien t  t o  s u p p o r t  

a cause of action under the F.T.C.A., although p la in t i f f  m i g h t  well prevail 

i n  a cmmon law tort action. I t  could easi ly  be argued t h a t  the discretionar;! 
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settlement provisions are intended t o  a l lev ia te  th i s  injust ice .  

o f f i c i a l s ,  however, take a rather conservative position on t h i s  suggestion. 

N.A.S.A. 

A more d i f f i c u l t  problem is presented by the above-quoted phrase 

"extraordinary condition or nature." A few miles from the launch area i s  a 

large bank and off ice  building, constructed primarily of glass and aluminum 

sheathing. Because of the obvious vulnerability of such a s t ructure ,  N.A.S.A. 

engi neers generally monitor sound levels i n the vaci n i  t y  of the bui ldi ng 

du r ing  certain tes t s .  

claim t h a t "  the "extraordinary condition or nature" of this b u i l d i n g  pre- 

cluded recovery? Since the bank was bui l t  a f t e r  the t e s t s  began, could the 

owners be charged w i t h  assumption of risk, and i f  so ,  w h a t  risk: 

rockets or engine vibrations? Although this subject has been the topic of 

informal discussion and speculation, no o f f i c i a l ,  o r  even def ini te ,  position 

is  apparent. 

In the event that  damage were t o  occur, could N.A.S.A. 

flying 

A more r e a l i s t i c  problem ce'nters around b u i  1di ngs of more conventional 

construction, b u t  which are presently i n  such poor condition t h a t  they wil l  

eventually show "damage" i n  the form of cracks and strains even w i t h o u t  the 

additional s t ress  imposed by high-energy sound v i  bratian. 

that i n  such situations the vibration from the t e s t  simply provided the i n -  

N.A.S.A. claims 

cidental release of a pre-existing stressed condition, a release tha t  m i g h t  

have come from any one of a number of other sources such as a truck i n  the 

s t r e e t  o r  someone walking i n  the a t t i c .  N.A.S.A. disclaims l i a b i l i t y  on 

the perhaps novel legal theory t h a t  one who simply triggers a pre-exising 

condition is not l iable  for the resulting injury,  because the dsmage would 

have occurred sooner o r  l a te r  anyway, and the t rue "proximate cause" of the 

23 

- 

damage is the pre-stressed condition of the b u i l d i n g .  
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I f  N.A.S.A. of f ic ia l s  use thz triggering arguement as a defense 

to  claims, they will  be treading on rather t h i n  legal ice.  The theory has 

merit only i f  the F.T.C.A. is interpreted as set t ing a standard o f  conduct 

for  the United States and i t s  agents, that  standard being the avoidence of 

. -  

pure negligence. B u t  t o  attribute such a function t o  the Act goes f a r  beyond 

i ts  original and perhaps obvious purpose, which was t o  waive sovereign irn- 

m u n i  ty i n  specified types of cases. 

other than simply avoiding negligence: 

compensation, may not interfere w i t h  lawful contracts, and s o  on. The rem- 

The United States clearly has duties 

I t  may not take property w i t h o u t  

edies for  breach of these other duties may l i e  i n  t o r t ,  b u t  i t  is  generally 

not based on a negligence theory. I t  i s  perhaps fundamental tha t  there are 

wrongs other than negligence that o u r  government o u g h t  not t o  commit, and i t  
' 

follows tha t  the F.T.C.A. does not pretend t o  s e t  a standard of conduct. 

In addition t o  showing tha t  his rights were invaded, claimant m u s t  

also show some damage as a result  of that  invasion. Injuria abs ue damno, 

or wrong w i t h o u t  damage, will n o t  s u p p o r t  a cause of action. 
2 ?+- 

Although both 

issues must be shown by p la in t i f f ,  i t  i s  clear t h a t  the q u a n t u m  of proof 

necessary to  convince the t r ier  of fact  as t o  the extent of p l a i n t i f f ' s  dam- 

age is  not s o  great as the q u a n t u m  of proof necessary t o  impose legal l i a -  

b i l i t y  on defendant. 

i t ion  seem t o  be speaking t o  the extent of the injury,  rather than the issue 

of l i a b i l i t y .  

t en t  of the damage i s  permissible, and should not be a bar t o  recovery.26 The 

be t te r  procedure is to  l e t  the case g o  t o  the t r i e r  of fac t  not only t o  as- 

certain the extent of the injuryz7 b u t  also t o  decide the correct method t o  

25 
Much o f  N.A.S.A. I s  argument relating t o  pr ior  cond- 

As a matter of practice, some uncertainty as t o  the exact ex- 
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use for such a determination.28 N.A.S.A. claims tha t  the correct measure o f  

damages i s  the in t e re s t  on the cost of repairs tha t  would have accrued dur-  

i n g  the interval between the time repairs were actually made, and the time 

they would have been made b u t  f o r  the tests." The weight of authority is  

contra, however, a t  l e a s t  i n  cases n o t  involving the United States ,  and there 

is no reason t o  suggest tha t  this authority be rejected i f  a case shou ld  a r i se  

where the United States is  party defendant. 

contracted fo r  the repair  of prior damage, defendant was held l iab le  for  

costs arising out of his own tort, including some repairs that  m i g h t  have been 

made even i n  the absence of his m i s c o n d ~ c t . ~ ~  P l a i n t i f f ' s  case gains added 

appeal when the principle evidence of his poor  pr ior  condition is  f o u n d  i n  

somewhat theoreti  cal statements by defendants ' engineers, particularly when 

i t  i s  not unlikely tha t  these same engineers a lso made the original deter- 

mination as t o  the safety of the t e s t  conducted. Such a witness could eas i ly  

be biased i n  support of his ea r l i e r  calculations , and hesitant t o  a h i t  an 

error .  

t i o n  the testimony of experts: He is i n  fac t  under a duty t o  exercise his 

own good judgment.31 There seems t o  be no reason t o  a l t e r  the weight given 

expert testimony simply because the experts are  a l so  employees of the United 

States.  

Even where p l a in t i f f  had already 

A trier of f a c t  i s  not, of course, compelled t o  accept w i t h o u t  ques- 

I f  the purpose of the N.A.S.A. legal department i s  t o  f i n d  ways fo r  

the agency t o  do as much as possible while s t i l l  paying as few claims as 

possible, then counsel has done i t s  job remarkably well. 

t ion,  however, who will  protect the interests of a potential claimant who can 

One can only ques- 

not or will not g o  t h r o u g h  the expense of  hiring his own attorney. Many claims 
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are rather small , too small t o  warrant l i t i ga t ion .  

with legal and s c i en t i f i c  papers t h a t  are i n t e l l i g ib l e  only t o  those with 

some form of expertise, the average cit izen may be quite understandably 

afraid t o  challenge the truth o f  what his government t e l l s  him. While i n -  

timidation of potential plaint i f fs  i s  common legal practice,  i t  may not  be 

the way we w a n t  our government t o  deal w i t h  i t s  c i t izens.  

Moreover,when faced 
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